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Dear Mr. Caton:
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On July 31, 1997, the Association of Directory
Publishers (IIADpll) met with Patrick Donovan, Dorothy
Attwood, Dave Konuch, Raelynn Tibayan Remy, and Lisa Choi
of the Common Carrier Bureau and Paula Silberthau of the
Office of the General Counsel to discuss the status of the
above-referenced proceeding.

ADP also discussed its belief that the Bighth
Circuit's decision in Iowa Utilities Bd. did not affect the
Commission's authority with respect to subscriber list
information issues. In support of its belief, ADP
circulated the attached paper. ADP also circulated an
attachment containing (1) local exchange carriers'
telephone directory advertisements, (2) articles about
BOCs' Internet directories, and (3) examples of telephone
directories containing multi-state listings in a single
directory. That attachment is appended to this filing.

Representatives of ADP included Rick Lewis, Jane
Clark, Bill Hammack, Stephen Wiznitzer, Theodore
Whitehouse, and the undersigned
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Pursuant to the Commission's ex parte rules, copies of
this submission are being filed with the Secretary's
Office.

Sincerely,

J!lh~,j1:::-
Michael F. Finn

Enclosures

CC Without Enclosures:

Dorothy Attwood
Patrick Donovan
Dave Konuch
Raelynn Tibayan Remy
Lisa Choi
Paula Silberthau
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SunShine Poges partners with· E~W. is ~dvertising for the first time at a cer-
Scripps Co.• ~e Cincinnati-based parent. tain size, she says. .
company of~ Commercial Appeal. "There are so many deals Ifs like go-

You woulcJn't expect something as ing to Tunica. They offer a (irst-til'\le ad
workaday as ~llow page listings and ad- of a certain size at a certain price. if,hen
vertisements ,'c> generate as much ofa stir the nextyear theyjump that price upleon
among busin~s owners, but for these siderably and you either pay the higher
entreprenel")t is an important and ex- price or drop the size ofyour ad." ~cuff
pensive pr tion. says. -It's quite a marketing strateyJt

-n·s a ve II eated issue,- says Susan Erron in Ads Cited I'
Acuff. presf ; t ofAcuff International. WhileAcuff~'well of the profes-

Acuff is ppy to see The SunShine sionalism of the Sales people and ma.nag
Poges.which~tered the market tIUs year ers for the YeUow Poges. she also cit~ er
by offerillg (¢e advertisements in the rors in ads and a high turnover ~ong
yellow page ~ction. sales people. :1.'

-HopefuUY:lt will bring down some of Alffive business owners called at Jan-
the prices of}the (YeUow Poges) ads 00- dom had positive comments about~ the
cause they'are astronomical.- Acuff says. new SunS1ilne Poges and the competition

She cites ~ an example a three-quar- See SUNSHINE. Poge 32
.. ~.. ~

On-Li:~e Directories Let Computer Keys
Do tne·Walking for Telephone Informatio~:

!Y lelfJa And &man teller machine locations in MemphisJ1.e
iF YOtrRESUCH ANETlZEN THAT says. They should be available in July.l:
you can't tear)'Owselfaway from the com- Seattle, Wash...based Infospace, InC., a
puter screen~ look up a telephone num- large aggregator of information Of;l the
ber.notto~. - Internet.recent:ly~ypr.NetacQn:

The on-li~ counterparts of indepen- sortium ofindependent directo&bJisb-
dentdirectoay7heSunSlifne Poges andthe ers who were poolinJ;( their dat .
Reol YeUow .I'~f!$ from BeDSouth offer Because ofthat Change, the Memphis
Memphis-spff,'iHC.'.;}yellow page Web sites SunShine site and others in that network
that allow~,to check the number with- will soon see additional information such
out leaving tlje Web. as national residential listings, local rest-

You coulel check out http://www.sun- dentiallistings a city guide and a national
shinepages.(}om or http://www.yp.beU- E-mail address service, Bickford sap. '
south.com.The SunShine site offers all Iist- BellSouth·s Memphis site already In
lngs found inJ.tsts print directory with map- eludes the E-mail service, city guide and
ping capnbili\ies. as does the BeUSduth di- local and nntional residcntiallistings. .
rectory. You pm search by name of busi- It also offcrs a special mapping capa-
ness, categ0rlic>r zip rode. bility that it allows the user to designate

SunShIne)f~n-line directory also offers any address as a landmark and to~h
advertisers a (tOO advertisemcnt when they for businesses within a ccrtain radius.of
buy an ad in;~ print wrectOJy. Although that landmark. says Kevin Doyle, assish\nt
print adve~ments were free ~ year di~cctor of media relations at BellS0'lth
only in the S~hShlne Poges, they will be Corp.. '
free on-line 19l'the long term," says Ken Another Significant feature of ~e
Bickford, diq;ctor of new media at the BellSou.th on-me directory is that it is~
SunShine PoJi~. . dated every two weeks. DorIe says. ~.~

-whatthal~uslsatremendousaiti- The re£U1ar u~tes and search capa-
cal mass of~ for Memphians who are bilities makl the BeDSouth product s~d
bying to locale a dry clearier or transmis- out. Doyle says. :l:;
sion repair s~9P or even sod and sodding "The search capabilities are uoS.tir-
services,- he iiys. passed: he says. "'I have notseencom~-

Theon-linJ}.du-ectoryhas 2,700 free dis- tive products off the kind and depth orJ!.t
playads for ~phis alone. Bickford says. formation about_thecommunitythatwe~
1Dat COmifaVOrablY with the entire able to provide. ~;.
servicearea fj~ ynexClrp., a regional bell Community information include.s.. a
operatiQg co pany which offers about _broad range orfnfonnation such as tou~
10,000 paid ~lay ads for its national on- attJ:aetions, utilities, voting infonnationa?d
lineyelfow~, Big Yellow, he says.. a calendar ofevents. ·t~

-atizenS &1:Memphis, Tennessee. have BellSouth representatives beganse~g
more info~flOn about businesses bl their advertisingfor theon-lineproduct in Me~
community~ possibly any other city in phis only recently, and they should~
the world.- B~rd says. appearing later this summer, says DaVid

Someaspe¢tsofthe SunShine Pogf!$ on- Shipps. information product manager for
line are under'construction includinl!a Iist- BcllSouth. .

Imd~at.l~.?1it\fl.
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What plans doyouhave to promote and sustain usage?

Ask your directory represe'ntative
these questions before making
your business decision,

Real Yellow PageS': Sel:S-:lJth spendS !":"lilIions eac~ year in television radlc ::['::.05r:s etc I:' e,jiJ:ate
the p..::>ltc on our prOduct

Other Directory: ---" :..- _

How will usage be measured?

Real Yellow Pages': Usage is measured not only by in, house research b:.;t a!sc by well· known
independent sources such as NYPM. National Yellow ?oges Monitor. a $yndlcatec
research company.

Other Directory: _

In our case. yes. almost every business r,as advertising i:'l our prOduct...

~ What kind of syndicated data do you have to prove usage of your p,oduct?

Real Yellow Pages': Through the above mentioned process comes great a:-,~unt5of dato whic.t', we
share with each business person. ,

Other Directory: _

Can I talk with advertisers who have done business with your company:

Real Yellow Pages':

Other Directory: _

Is advanced payment required before the phone. book is delive~d?

Real Yellow Pages': TypIcally. no. Your billing occurs monthly on yOur pho~·e t.iII ofier the b:lok is j!stn:n..:.ed

Other Directory: _

How often will listings be updated?

Real Yellow Pages': Once a year

Other Directory: _

How many directories will initially be delivered?

Real Yellow Pages': (veryone Wlt~1 0 prlCme recelve51: Bel!!'ou;~IJlre([O"Y :'-'~111€."i~ <'1:1.: :::t)~VH~":,<'1i

Other Directory: _



What is the metllod of delivery?
,:.

Real Yellow Pages': We contract Directory Distributors of America 10 insure everyone gets a directory.

Other Directory: ~---------

How will you know about new businesses and residents; will they
receive a copy?
Real Yellow Pages': Anyone who sets up phone service. reSidential or commercial. receives a direclory wIthin 2·3

days throughout the year.

Other Directory: _

How will directories in hotels and motels be replenished?

Real Yellow Pages': Once a year. books are delivered in bulk (normal distribution) with enough to replace lost or
-- stolen books throughout the year.

Other Directory: _

Is there a contract to place the directories at pay phones?
_. ~...:. ,2=:~.

Real Yellow Pages': All BellSouth pay phones have BellSouth directories. which are replaced annually.

Other Directory: _

Do you requite advertisers to have business/oommercial phone service?

ReaI Yellow Pages': BellSouth requires all listings be commercial 10 maintain the integrity and accuracy of our
product.

Other Directory: _

Will the directory have a white page section with complete residential
listings for the entire area?

Real Yellow Pages': BellSouth updates residential listings in the white pages until pUblishing dates. This accuracy
is rarely duplicated and it increases the user-friendly aspects of our product.

Other Directory: _

Is there a guarantee that a directory will be published and will it be on time?

Real Yellow Pages'; Some independent directories reserve the right not to print if deemed unprofrtable or they will
sell ads until specific profit margins ari met. often delaying publishing for several months.
BellSouth works on strict PUblishing schedules and is required to print a directory regardless of
sales objectives.

Other Directory: _

If there is an error or complaint, who do I call and how will the problem be
handled?

Real Yellow Pages': BellSouth prints our business office. lines in the front of each directory. We will route each of
your calls to the proper representatIves.

Other Directory: --
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What You Need To Know When .
There's More· Than One Directory Publisher

There are generally two types of
directory publishers; one is affiliated with the

local telephone company,. such as BellSouth,
the other is independently owned and

operated. Advenising prices for the
independent directories may appear
competitive based on the size of the ad
and the circulation of the directory. As
with any advertising medium, however,

you're not buying circulation, you're
buying usage-and the two words are not

synonymous.

Circulation refers to how many directories will be
delivered initially.

Usage refers to how many people are using a panicular directory and how
frequently they use it.

The things you should take into consideration as you make your Yellow Pages
advenising decision are:

I) How many people will actually use this directory?

2, Are people going to switch to a directory they're not accustomed to using?

3) How are different publishers proving the usage of their drrectories?

Six Questions It's Always Wise To Ask:
. .

], How can I be sure which directory publisher I'm dealing with? Ask the salesperson
for identification if you're not sure.

2, .Will newcomers in the area receive copies'!

3) How do I make a complaint in case of an error'!

.t I Is payment required in ad\'ance"?

5) How long has the product been in existence and how often will it be published?

6, Can I talk to other advenisers who've heen pleased with their results?
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There's aStranger Coming to Town.
He's Oullo gel Your Monev... and You Gel Nothing, But a

Higher Advertising Bill in Return
BV WM. Jessen E,111m

H u .... "II .... Ihl. II... III hnnwfllh..._••_ ..... 1..1'....I........u ..........._ .._

Let me illUstrate n In this way.
Publishers would have you believe
that the Yellow Pages Directory Is like
a Sears Calalog. People thumb
through It, see your ad and call you
lor your product or senlce, Just like
you might do while lIIumblng through.
the catalog· you see adress that you

, can't live wfthoUl or a IIshlng pole
you've alwars wanted. Dink aboullt,
wRh Yellow Pages, ndoesn't happen
Ibat way. Now, this Is Importantl nIs
preciselY lor this reason lIIat I can say
that the Yellow Pages Directory Is a
zero sum game. Dink 01 all lie
business produced by asingle Yellow
Pages Directory In atown we will call
,"Dodge City," USA. For clarItY. of

In lie course 01 this discussion, I
will aselne sPeclllc cases lIat are
going on now - or are In the
Illmediale plans of a system,
pulllisber (a system publisher, as
opposed 10 an Independent, Is one
who operales a phone system In
addlUon to being a Yellow Pages
publishing company).

I'm going to make a Ilat
statement, and I'm sticking to It
"The Yellow pages publishing
business Is a zero sum business."
Dat. my friends. Is anrY Important
thIna 10 knOW and nenr 10_ zero
sum m.ans that' the pie doesn't' get
8I1J bigger (see chart on page #3).
Reps wllllrJ 10 get jou 10 lorgetn-bY
using their sales talents, their friendlY
personalRles and anything else they
can think 01-10 persuade you 10 sign.... ...

Tbere Is a stranger coming 10 lIelr Yellow pages DlrectoIYl~;~~~~~' no oller Yellow Pages Directories
IOYIII, and be's out 10 get you. this of, or In addlUon' to, your PreS~M:,·_ dlslllbuted In Dodge CIIY, only lie"".Is.... IrJ 10 1001 you ~ Yellow Pages Dlrectory.lS·I/~· sYstem d.lrectofl, published bY lie
I8IIbItI 101" IIID1e be'srour friend., :'}./.' local phone company. Anyone who
He's going" bY 10 convince you lIat Bul how can I say such allllnl?:':~". :lIves 'In Dodge CIIY lIat wants a
the publlsber you ba,e used· ,tll~, "Won't a new directory bring In new~,'r'rProduct or service, and doesn't know
adverllse JOur business Is weak and business? Not In ,my lUI Ome 'or,,'~:'/'where to lind It, will, no doubt, pick
Inell8CtlVe;,and lIat his company Is yoursl Always keep In mind one.":IIP Ills local Yellow Pages Directory
so IIlg Ind SIrOng,nwill enable 'au to simple lact and lIIat Is, Yellow Pages ' ".~nd decide who 10 call to provide that
be IIIIICh more successlul than you Dlrec.orles are passive lorms of 'product or senlce. One day, a
are DOW. ' advertising; the, ani, Sleer the " ,stranger ,walks Into your business

customer, lllrough various headings, wI1b abig .lle on his lace and says
to lind what you have alreadY decided to you; "You are now going 10 bave an
you were looking lor, betomyou even option when deciding to place your
picked up the Yellow Pages Directory. Yellow Pages ad, because be

represents the "american Dream"
·publlshlng company." They bave
decided Dodge City's public and
business communlUes need asecond
choice when ncomes to using lie
Yellow 'Pages Dlrectoryl The'
Implication be alves Is thaI, by
signing UP 10 .placi an ad In the,
American Dream Directory, your
business will somehow be beller 011
lIIan ever before· beea. you now
have achoice. He might mnoller a
,tree ad In the Inlllal directory (Ills Is
called a prolOlJpe directory)" or he
may oller you amuch better prlce.1ar
Ibe om ,ear. than you are now
gelUng, II you will onlY adVertise In
lie american Dream Directory.



'au may certalnl, regret It, 'or
senral re_ns: #1 Where are all
these addlUonal business calls.
comlDllrom?WIIb only one directory
In Dldge ·Cfty,~. ,ou are alread,
reCIIII" al..... calls ,ou might
e_to reCIIft·; baed on JOur ad
pi... ad~i.~, ad CODlent, the
.. .. Ref aIiiiIiIrs and a bost 01
"allies, IIIcIInihII '.bow maar rears
.,.ban "''''.ruser.12nthe
Ali...Drum......is!Ilng company
ba "'I'r war, il,." wI~1 be two
dll'8CIDIIIS In 81817 Ii'.elr business,
and n'J8IIOIIIJ hm·•.ld In one a.
these directories, "'d,someonepicks
IlII IIIB diIlCltJII'JiJIi,. not In, yOU
aren'l 818n going-to be 'consldered as
a choice, regardless o' 01. how good
. .
,our ad may, or may not, be.

So now _ decide 11I81 YOU musl
be In __ 0 dlreClprles because ,ou
hlle no war 01 gelling the poteDUal
cusIomer to pick UP the only directory
'au h_ chosen to be In. Loglcall,.
,ou dlclde that you musl be In both
dlrectodes 10 Insure an equal shot at
IIIe ciJslomer choosing ,our ad 10
call. .However,' .now 'ou ha,e a
problem 'ou have never hadbe'ore.
Remember when .the American
Dream rep walked Into ,our business
and told JOU IbaI JOU were paYing too
much lor JOur ad In the local Yellow
Pages DlrectolY? #3 Well, now 'OU
hlle to pa, lor the American Dream
ad and lie ad In the old directory! In
ellecl, 'OU have dramallcall,
Incre'" JOur advertisIng cost, and
hlle no addlUonal business 10 pay 'or
n. Thai american Dream salesman
real., was a good salesman, wasn'l
he?

Zero sum means Ihal the pie
doesn'l get bigger. nIOU lind JOU are
doIng more business with the two
ads, then SOm.e else Is • wItbiUt
question • doing o less business, and
evennJ8u'~ one ollieI.ODes 18
be doing more business, y. stili
hale dramaUe.11J Increased your
adVertising coSlS.·

S.·e

Graphic .Chari .

Illustration

On Page 3

So who really Is gMng yOu the
business? Isn'l It the American
Dream DlreClory Publishing
Company?

The ani, way to light this situation
Is not 10 lalilor llleir line, In the 11m
place. Sure. they may oller yOu alree
ad or cheaper ad than JOU are now
paYIng for with the old Yellow pages
DI~clory, but Is Itcheaper· when ,o~

lind out thai 'OU now have to be In
both books 10 receive the same
number of calls?

.
II 'ou' are forbmate _ugh to live

In acltJ or town IIIaI stili lillY has one
dIrectory, don' complaIn about whal
'ou are paying for JOur Yellow Pages
ad • the American Dream directory
ma, bave plans thai could cbange
thai lor 'au.

Whal can ,ou do to slOP this from
happening In ,our cfty or lawn?
Simple· 'ou must do two IIIlngs! .

. #1 When the rep frOm a18.directory
walks In or calls ,ou on IIIe phone'l8 o'

oller ,ou aMlree" or a greaUy
reduced priced ad, sImply remember
n's not real., free or cheaper - n
comes with abig hook.

12 You must 1111 your lrIends who are
In business not to lalllo~ Ills lIne, and
tell them whY ·In no uncnln terms:.
They don'l exPect evelYlRe .to say
MHo", so IheJ will keep oIiering theIr
siory unui enough people sa,MYes".
.n's very hard for people to sa,~Ho"

to .a free ad, or to an ad al40 1070%
011 the IIISI vear. n,0u'18 done any
IIshlng, ,au know lIIaI JOu' are Just
trYIng to- gel the IIsh 'to check oUl
whal 'OU are Dllerlng him, soJOU can
set the book, deep! You don' have to
be worried aboUl being lIIe one thai
got away, nyOu don' nIbble aI the
ban.

Don'l get me wrong ·llm Yellow
Pages advertising. My enllre
company couldn'l exist WIthout lie
Yellow Pages. I think that Yellow
Pages are about the greatesl books
eler published lor the purpose DI '.
business. Ialso believe that, nalillie
bn of somethIng Is great, II doesn'l
necessarilY lollow thai a lot .DlUle
same thing will be elen beller. Alillie
bll 01 sugar or cream In your tea or
coIIee mar be good, but a lot would
be ghastly. Alillie bit o.lnsulin 18 a
diabetic Is IRe saving, but a101 would' -
probably kill him or her.
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The Zero.Sum. Game, Played by Yellow
Paaes Publishers.'More Dlrecto,ies Do

Not Mean More Calls. .' ..,
You'll Always Lose!' •.....'

- • • ... <,

100%'ollbe calls
produced by advertising,
when Ibere Is only one
published directory In an
area.

J

Two Publishers dividing
up ibis pie. You will get
approximately Ibe same
number 01 calls· at twice
the price. Such adealIII

Four Publishers slicing UP
this pie. Now It could cosf
you four times as much for
the same number of caliS.
Makes JOU want '0 run right
out and sign up~ doesn'llI?

The Zero Sum Game Is ~elng played by
" Yellow Pages Publishers.

You must"lightlhls system with everything you havel" .
You must do more Ihan reluse 10 play, or they still "winl



I lie..... acase can be made for
lIIe nled lor small, Independent
PUIJIIsbers. neI"-od bOGies 10
........ small IIaInesses In a local
area. DI' are always very
IDe..... (compared 10 lIIe QSlem
books Ir laral Independlnts), so
most>tmall' buslnessls Ibat do
..1.18aIlmlled geographic area
are·~I~.sened bY lIIem.

..~~,d8iI willi some sPlCmc
cases}':'I: IntniSlons by system
PUbIIshil'.r larallDdependents Into
oIIIer.in areas lIIat would bring

. .. ~.- ~ ".;. ,

lIIe afore...edoned about, or
slludons'lIIat are now In progress.

.. ". ~ .

In ElII'd; Washington, lIIe sYstem
book Is m.'US west Is coming to'
town to sell all 01 GTE's customers a
new ad Ina new directory, 0 you
allow US YleSIIO have lIIelr way, all
OIlIIe Inhabftants '01, not Just Everett,
but Mar;s,lIIe,.Arlington, Camino
Island, Lake Stevens, Monroe,
Snohomlsh,SllYerlake, Mill Creek
and many OIhers \VIII soon be lIIe
"proud" reclplenls of the new
NERreli and Vlclnlrr" US West Yellow
Pages ·Dlrectory. And lIIen~ lIIe lun
Will ....In .. roD. Two directories to
.DU lor. Instead 01 lUst one. Isn'tlllat
agreat deal? EspeciallY since you're
not going t~ 'recelYe any more calls,
unless someone else gels less calls.
When ,ou're calculating all' the
sa,lngs you Will b~ gelling by
adnrllslng In IIIls new directory, you
would be wise to subtract all lIIe
business 'OD will lose by customers
not Dndlag rou In Ihe old directory,
beca_lIIer may call someone else.

plallng • more directories do n~t

bring more calls willi them, they
slmpl,· gill 'au fewer In each
dlreclory lIIan you would han had. .
willi one directory; aIid, as an added
bonus lor· being taken In, you get to
double JOur adverllslng costs. nnot
Ihe firstpar, lIIen when _ raise
lIIelr directory to lis normal
compeUlive price. (Depending on'
,our ad ('slze choice.) Isn'l ibis
exclllng?

In Norlbem CalUOmla, acompany
called Great westem Directories Is
overlaying lIIe area 01 lIIe srstem
book, which happellS to be Pacmc
Bell. Is turnabout fair plar? Not really,
because remember zero sum
publishing? No more calls come from
Ihese new directories, only .new
adVertising bills. Great Western
Directories Is well on lIIe way to
accomplishing lis goal. h uses lIIe
expensive, but very effective
"ProtOlrPe" melllod for starling a .
new directory. They give you alree ad
In lIIe Orst directory, and lIIen come
back and selllle hook. Its works· for
them.

A third publisher that comes to
mind, when I'm talking about,
exPanding one's territory, Is Valley
Yellow Pages. They, lor the most pari,
overlay PaclOc Bell's territory •
starting from BakersDeld, Fresno,
Stockton and are'cent one, I believe,
In FalrDe,ld, CalOomla.

Not to be left out or this overlay
eXPInslon process Is Pacme Bell. As
I understand 11, Paeme Bell Is now
going 10 publish new directories

.'
~:

Southem ·CalUOmla • starling with
' ....

Santa :Barbara and ~OYIng East all
'1IIe way to Ontario, CA. Just What we
ne'" • In what Is alreadY pboDe book
henen. I can't Imagine a home or
business In .0Ulbem CalHomla willi
less lIIan 5 or 6 Yellow Page Books
alreadY.·'

Remember, zero sum publishing.
No more calls, but guaranteed higher
adverllslng bills.

Avariation OIlIIe zero sum game
Is also being played on lIIe publishers
as well. think about It Ellry Ome a
publisher ollrlays an area with

. ~

anOlherunnecessary directory, he
weakens ellry Yellow. Pages
adverllser In that a,.a. As anylhlng
gels· weaker, n IindS: to eventually· .
reach a breaking point; and, then,
lIIere Is one less adVerllser to support
a self·destructlve sYstem. But the
publishers will say that h's a free.
market SYSIem,,and so nIs. But lIIey{.
are lIIe ones lIIat keliP crJIng about'
zero or negdll growth; some have
called It a "malllred" market The
publishers can't have nboth ways. II

.they want 10 see posItIVe groWlh~ they
have 10 slop Increasing Ihe
advertising .cost burden of Ihelr
advertisers, without compensaUng
them with new business • and that,
they cannot do.

Don'l ever Iblnk lor amoment ~at
publishers who DODd ,our areas wllb
dlrectortes are your friends· because
they are notl They are businessmen
pursuing their American dream, and I
can'l rault lIIem lor that. But be
warned, zero sum publishing works
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'fELLOW PAGES

From A to .z for all of
The· District of Columbia
Including Business White Pages
Additional Yellow Pages listings For:

METROPOLITAN
WASHINGTON

fEA(fJR/!Vf[
'IHOPPING MALL GUIDE

See "Shopping Centers &Malls"
in the Yellow Pages of this Directory

/!'I1&AtJlVE . .
"1i'RlE* INFORMATION

.FROM YOUR PHONE!
Updates o.n News, Sports, Weather, Soap Operas,
Horoscopes, and More... see pages 2 and 3.
"Within local calling _

Recycling Information Immediately
Following White Pages Section

Reuben H.Donnelley -M-~ecyclable

DONNELLE
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1

301890-6000

:. ~81~enbDrg,MD

AMERICA'S
LUXURY LEADER

AUTOMOBILE 111 A

. "WHERE TO CALL"

ALEXANDIlJA VA
UNDSAY CADILlAC COMPANY
1525KInwoodAvi AlII-- 703 998-6600

. : BETHESDA MD
JIM COlEMAN CADILLAC

F«ltJIT AutlrtJriftt1 CMIiIIM:Da,.,
W. s.na"""w.LMa
~."lIladI-301469-6600

GAITHERSBURG
ROSENTHAL HOFF CADILlAC
BUICK ISUZU .
623 NFNdIricIIRd ~dllnbul'll 301 670-4900

GREENBELTMD
CAPITOL CADILlAC COMPANY
65OOCIQIlDIDrGrlenllel1-301441-9600

ViENNA VA
MOORE CADILlAC COMPANY"'-lMfinI Inc '

&595l11sllu1'l1PiIllVi1nn1-703 790-0950

SILVER SPRING MD
SPORT CHEVROlET
310lAutomobileBlvd
SUver$pring

AUTOMOBILE
LEASING (Cont'd)

CADILlAC DEALER LEAsiNG----

YilIIr Yellow

For ·1nfannatIon

301-670-()()91

J

·~EASE

~tive service and competitive rates

.o'n alllnakes and mode,.
. "

"FOR INFORMATION CALL"

905 N. Frederi4\~Y~nne (Ronte' 355)

, WASH/NGTON

CHEVY CHASE BUICK INC 37 13
S22OWlteanSinA.NW 5 - 00

ALEXANDIlJA
TEMPlE MOTOR CO INC
499S'1cte1lS1_nclrio-703370-7-211

ARLINGTON
AMERICAN SERVICE CENTER
BUICK-ISUZU '
624-640 NGIIIMRd ArIinttDn:'"703 243-4000

AUTOMOBILE
LEASING (Conl'd)

BUICK DEALER LEASING----
. I

TAXE COMFORT IN

L!ASlNG QUALITY

AUTOMOBUS.

Why Not Let TIlt Yellow Paps Do Yeur

Safe.Buildlna? call

AdvertIsIna In this DitIcIIlIy, Wise

'. . CHEVROLETiGEO DEALER LEASING-
People 'In A Buyina Mood Reier To The BETHESDA MD

CHEVY CHASE CARS INC,
Yellow Paps. Yeur Product Or 772SWisconsinAy lletIIesda-301657-4000

5eMce Will Get their. AIlInlion. When, They

Are Rudy To Buy. Use TIlt Yellow" PIps.

889·1045

CoIIlnfo,TIpS! Under Selected Headings!

... (8040)

(80411. .

('8042)

(8043)'

FREEl '....:
,.

. . .: ~,

( 628-0202)

BUSINESS & CONSUMER
LfASES

CARS. TRUCKS. AND VANS
ACCURATE QUOTES BY PHONE

NO MONEY DOWN
'.' INDEPENDENT COMPANY

Esf8tlllItled 1860

393lI1lnOWtos A.IlansIngtDn········301933·885S

BC LEASING ASSOCIATES
(30'1) 933-8855

Insurance

Why Lease?

Leaslngnps

whereTo,~

InfoTi s
A..-..c""__•··· P

AMcostIa l.aIInt CorporatIon
WIsIlingIaII

ARROW CAR & nUCK RENTAL
U2lIflIwYorlIAwNE-----636·8470

ARROW LIASlNG
321fl1l11odebl1ndA. M1IbInier--3019Z7·oo12
ASSET MANAGEMENT & RECOVERY
INC
.........tOfAuto~.'--

. MMMVA . 703448-1230
AUDI LEASING-

. AUTHORJZEDDEALE/U
HEISHMAN'S PORSCHE AUDI
3100JefferscnOlYlsHwy
Artlllllton 703 684-6660

BCLEASING ASSOCIATES

MORE FOR LEASE

BMW AUTHORIZED AurO LEASING
HEISHMAN'S BMW
3154JeffDIYlsHwy
Art~IIIlIton~~VA~===::7~0~3~684M:-~8500 Heiahborhood Business.

TIl

a01864-3400

Go to the
~. Green Page$

.' for
Money-Saving

Coupo~s
,-----.-----~

I Green Page$ I
. I Co •

I '; upoos I..... J

...11 AtlantIc

YLLLOW PAGES. ~,

When you see
the green'
it means

great $avings.
for you

,---------- ....I Green Pages I
I Coupons I.... .1

• IeIAtIInIIc"

-
YELLow PAGES' .

BROO...... EXxON
ASECMIIW......-o
,........Ilf/.tl

«~~m·.~~N:~:wNE.:_·~----526-9430_EXXON
ASEt:MfIfW,."...,
,."".....,.,.",./ItttI«*t!...

7UGIIhIL ......CGlIIIIPIllt-301864-3400DISCOUNT EXHAUST AND TIRE ......__. ,

CENTlRIlUW $ .......- 399-7900 ALLSTATE LEASING INC
LAURa AUTO BOGY ...1N9
3361NIIIdIIldLIlnI.. 301498-4900 w. s.mcw 1tllItw.~
MARYLAND INSPECI10N . ~
STATIONS- GlitlwslIurI----301948-1700
CHEVY OIASE EXXON STATION AL'5 MOTORS INC
I505ConnAYChQI--301654-B234 II/od$Ftom/lMt$tJt1llMetroTMlMlnutaFtom«

39lOWIlsonIhdArllngllln-703522-4100
ParlIllSA
5aJ1GoorIlIAvNW\VasIlIntlIln'--- 541-G088 AMERICAN SERVICE

" CENTER-MERCEDES-BENZ
_--------_ FACTORY AVTHORJZEOLEASlNG. -

MERCEDES-BENZ • BUICK
ISUZU

3 EIIocks From Ballston Metro
Near At 68 Fairfax Dr & Glebe Rd ExIts

703 525-2100
585 NGlobe Rd Artlngton_·········703 525·2100

-
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BeliSolith Directory Publishers Database Service

Build Your Directory With Built-in Economy
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Building a directory can be cosd):
Even for the most experienced Directory
PubIiWrs. Yet, you need to deliver quali~
comPrehensive infonnation in order to
remain competitive.

At BeDSouth, we understand. After all,
we're inasimilar business. Which iswhywe

, see you as a partner. And why we're here to ol£er
you the most comprehensive, accurate and up-to-date 'listings
information-all at a price you can afford-just $.()Ip per base file
listing!

The Affordable Way To Build Your Business.
Introducing Bel1South Directory Publishers DatabaSe Service 1.

ItS the perfect wa:j to build your directory without buiIding up
~ costs in the process.

Simply subscribe to BellSoutb
Directory Publishers Database Service,
and you'D. be furnished with one of the
most extensive databases in the South.
Choose to receive it via magnetic tape or
printed copy. Either way, the low cost
remains the same. Yet it buys you an of the
support of BellSouth, a leading provider of
telephone service.

In fuet, our listing ofnames,a~, and telephone numbers
for residences, businesses and government agencies in our nine-state
region adds up to a whopping 17 million! ThatS because no one
knows the South like BeDSouth.

BeliSouth Quality Is ASouthern Tradition.
By building on BellSouthS reputation for

excellent Southern coverage, you'll also be
building quality into your system. , For
starters, your BellSouth Directory
Publishers Datab1se Service listings will
containan eligible listed names, addresses,
and telephone numbers of BellSouth
customers. But that!; just the beginning.

We can also provide you with updates on newbusiness start-ups
and established business listing changes!

HereS how it works. Simply by being a BellSouth Directory
Publishers Database Service subscriber, you may also puri:hase our
optional Weekly Business ActivirY~n. Then. every week, you'll
be provided with an accurate and up-to-date printout of new listings
orchanges to existing listings ofBellSouth customers inyourbase file.

"And rest assUred, each new listing or listing change will contain com
plete infonnation including listed name, address and telephone
number, '

When itcomes to iJp'easingyour sales ofclassified ad space, the
Weekly Business Activity Report is the most cost-efficient new
business toolavailable! Bestofall, itS available fromBeDSouth, aname
you know and tIUst

When Accuracy and Reliability Are On The Line,
Call BeliSouth.

Making your business lucrative is as
easy as making the right call. Call on,
BellSouth's economical BellSouth
Directory Publishers Database Service
and Weekly Business Activity Report to

increase yoursalesand enhance your prof- "
its today. For more infonilation, or to place
your BellSouth'Directory Publishers Database '
Service order, contact BellSouth Directory Publisher Relations
at 1-800-615-0032.

IA $100 processing fee will apply in non-tariffed stalfS.

, BeDSouth~ry Publishers Database Service and its optional Weekly Business
Activity Report are provided solely £or the compilation, production, publication,
correction, aiId distrlbulion or printed directories and/or ror the sale or solicitalion or
advertising from business CUSlOmeJS to be conrained in a published directo~

Nonpublished and IIOnIisted numbers as well as listings cIeIeted by customer request
will not be provided..



THE COMHISSION HAS THE AUTBORITY TO PROHULGATE REGULATIONS
IMPLEMENTING SECTION 222(e).

I. Introduction.

The comments and record in CC Docket No. 96-115 demonstrate

that implementing rules are necessary and desirable to give

effect to Congress' intent in Section 222(e). As we see it, the

record clearly establishes that rules should be adopted. The

question this paper addresses is whether the Commission may adopt

such rules. That question is precipitated by the Eighth

Circuit's 18 July 1997 decision in Iowa Utilities Board v. FCC.l

As shown below, the Commission's authority to adopt such rules is

undisturbed by what we (and, we assume the Commission) perceive

to be the erroneous ruling of the Eighth Circuit.

Section 222(e) presents a situation entirely different from

that before the Eighth Circuit. Most notably, Section 222(e) is

concerned with the promotion of competition in the classified

telephone directory advertising and publication business (yellow

pages). Furthermore, the statute contains no delegation to, let

alone any mention of, state authority and therefore the

Commission's jurisdiction is not at odds with any express grant

to the states as was case in Iowa Utilities Bd. In any event,

because the interstate and intrastate aspects of SLI are

impossible to separate, the Commission -- in the event of any

1
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such conflict -- would have authority to issue regulations under

Section 222(e).

IX. The Commission's Authority Over Subscriber List Information
Sold To Directory Publishers Is Not Confined By Section 2(b)
Of The Act.

Section 222(e) focuses on fostering competition in the

unregulated classified telephone directory advertising market

(yellow pages) and is not concerned with telecommunications

services as such. As pointed out in ADP's comments in CC Docket

No. 96-115, classified directory advertising is a more than $10

billion per year industry. It is not surprising therefore that

many LECs historically refused to provide their listings to

independent directory publishers (a publisher unaffiliated with a

LEC) or attached such onerous conditions to their provision so as

to amount to a refusal to deal. 2 Those types of activities help

explain why today LECs hold a 96% market share. 3 To promote

competition in the classified directory advertising market,

Congress enacted Section 222(e}.

Section 222(e) requires LECs and CLECs to provide subscriber

list information -- defined in Section 222(f} as name, address,

telephone number, and "primary advertising classification" -- on

2

3
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In its comments, reply comments, and ex parte filings in CC
Docket 96-115, ADP has supplied the Commission with numerous
historical and more recent accounts of anticompetitive
behavior by LECs. ~~ Floor statement of Rep. Barton,
141 Congo Rec. H8498 (daily ed. Aug. 4, 1995).

~ Floor statements of Rep. Barton, 141 Congo Rec. H8498
(daily ed. Aug. 4, 1995) (discussing anticompetitive behavior
by LECs) ; 142 Congo Rec. H. 1160 (daily ed. Feb. 1,
1996) (same) .
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reasonable and nondiscriminatory rates, terms, and conditions to

any entity wishing to publish a directory in any format. The

inclusion of "primary advertising classifications" makes plain

that Section 222(e) is aimed at the classified directory market.

Indeed, the Conference Report4 -- which is the most persuasive

evidence of congressional intent next to the statute itself5 --

expressly states that Section 222(e) was premised on

"guarantee [ing] independent publishers access to subscriber list

information at reasonable and nondiscriminatory rates, terms and

conditions." Individual floor statements by two members of the

conference committee further demonstrate that Congress intended

Section 222(e) to open competition in the classified directory

publishing market. 6

In light of the above, Section 222(e) is not implicated by

the IIfence ll of Section 2(b). That fence reaches only matters

that are IIfor or in connection with intrastate communication

service by wire or radio. II Subscriber list information, for

purposes of Section 222(e), is not such a matter. As shown

above, Section 222(e) is concerned with the ability of

independent directory publishers to acquire SLI for the purposes

of soliciting yellow pages advertisements and publishing and

4

5

6

~ H. R. Conf. Rep. No. 230, 104th Cong., 2d Sess. 205
(1996) .

~ Sutherland Statutory Construction § 48.08 (5th ed.).

~ Floor statement of Rep. Bill Paxon, 142 Congo Rec. E184
(daily ed. Feb. 6, 1996); Floor statement of Rep. Joe
Barton, 142 Congo Rec. Hl160 (daily ed. Feb. 1, 1996).
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distributing of the classified directories. Thus, while it is

true that SLI may be gathered in conjunction with LECs' offering

of telephone service, the sale of SLI to directory publishers for

purposes of advertising solicitation and directory distribution

cannot conceivably fall within the Section 2(b) fence.

Consequently, Section 2(b) is of no relevance to the Commission's

authority to issue rules implementing Section 222(e).

III. Even If Section 2(b) Were Applicable, The Impossibility
Exception Allows The Commission To Issue Regulations
Covering SLI Por Purposes Of Section 222(e).

Although ADP believes that Section 2(b) has no impact upon

the Commission's authority under Section 222(e), the following

discussion shows that even if Section 2(b) applied, the

Commission would still possess regulatory authority based on the

impossibility exception.

A. Overview Of Section 2(b) And The Impossibility
Exception.

The Communications Act ("Act") establishes "a system of dual

state and federal regulation over telephone service. ,,7 Under

Section 1 of the Act, 47 U.S.C. § 151, "[i]nterstate

communications are totally entrusted to the FCC," which is

charged with providing a "rapid, efficient, Nation-wide" wire and

radio communications service. 8 Regulatory authority over

"charges, classifications, practices, services, facilities, or

7

8
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Louisiana PSC v. FCC, 476 U.S. 355, 360 (1986).

National Aaa'n of Reg. Utile Cornm'rs V. FCC, 746 F.2d 1492,
1498 (D.C. Cir. 1984) (quoting 47 U.S.C. § 151).
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..

regulations for or in connection with intrastate communications

services by wire or radio of any carrier" is withheld from the

Commdssion pursuant to Section 2(b) of the Act, 47 U.S.C. §

152 (b) .

Although Sections 1 and 2 superficially seem to create two

distinct spheres of regulation, the Supreme court has recognized

that "the realities of technology and economics" blur the

boundary line between federal and state regulatory domains. 9 For

example, virtually all telephone plant that is used to provide

interstate service also is used to provide intrastate service. 10

Thus, regulation of telephone lines and equipment almost

inevitably affects both interstate and intrastate

communications. 11 Consequently, Section 2 (b) "does not create a

simple division; rather, it creates a persistent jurisdictional

tension. ,,12

In recognition of that tension, the Supreme Court in

Louisiana PSC stated that the Commission may issue regulations

impacting upon intrastate matters only when the matter has

9

10

11

12
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Louisiana PSC, 476 U.S. at 360. ~ gl§Q Public Utility
·Comm'n of Texas v. FCC, 886 F.2d 1325, 1329 (D.C. Cir.
1989) ("Texas PUC") .

Louisiana PSC, 476 U.S. at 360.

~, ~, Texas PUC, 886 F.2d at 1333-1335; North Carolina
Utils. Comm'n v. FCC, 552 F.2d 1036 (4th Cir.) ("NCUC II"),
cert. denied, 434 U.S. 874 (1977); North Carolina Utils.
Comm'n v. FCC, 537 F.2d 787 (4th Cir.) ("NCUC I"), cert.
denied, 429 U.S. 1027 (1976).

Public Servo Comm'n of Md. v. FCC, 909 F.2d 1510, 1514 (D.C.
Cir. 1990) ("Maxyland PSC") .
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interstate aspects as well and it is "not possible to separate

the interstate and intrastate components of the asserted FCC

regulation. 1113 As examples of the "impossibility" exception to

Section 2(b), the Court cited the 4th Circuit's decisions in~

1. and NeuC I I.

As made plain in NeuC I, the impossibility exception does

not require that compliance with different state and federal

rules be physically impossible; it is enough that compliance with

both sovereigns is not possible as a practical matter. For that

reason, the court upheld the Commission's decision to promote

competition in the customer-premises equipment ("CPE") market by

preempting state regulations prohibiting telephone subscribers

from attaching a non-telephone-company phone to the telephone

network unless the phone was used exclusively for interstate

service. 14 The court found that telephones (CPE) are used

jointly for intrastate and interstate communications and

therefore a requirement that their use be limited to one or the

other was a "practical and economic impossibility."

In NCUC II, the 4th Circuit reaffirmed its NeuC I holding

and rejected the notion that intrastate facilities were those

used "predominantly" for local communications. The court

explained that such a test would deny the Commission jurisdiction

over any jointly used property.lS The fact that almost all CPE

13 476 U.S. at 375 n.4.

14 537 F.2d at 790-96.

IS 552 F.2d at 1045-49.
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is used predominantly for local communications, held the court,

should not be "confuse[d]" with the "statutory division of

decisionmaking power. ,,16 According to the court, Congress did

not create a regulatory scheme "that depends on the calling

habits of telephone subscribers to determine the jurisdictional

competence of the FCC versus state utility commissions. ,,17 In

short, the fact that CPE was used predominantly for intrastate

calls did not mean that the Commission was without preemption

power under the impossibility exception.

B. The Iowa Utilities Bd. Decision.

In Iowa Utilities Bd., the Eighth Circuit held that the

Commission had exceeded its jurisdiction in promulgating various

rules pursuant to the local competition provisions, 47 U.S.C. §

251{c) (2)-(4), of the Communications Act ("Act")18 which, on

their face, divide various regulatory responsibilities between

the Commission and the states. Looking to the statute's plain

language, the court concluded that it "directly grant [ed]" and

"undeniably authorize[d]" the grant of pricing authority to the

states. Finding no similar express authorization to the

Commission, the court held that the statute's plain language did

16

17

18
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Id. at 1046.

The local competition prov1s1ons, which require incumbent
LECs to provide competitors with (1) interconnection, (2)
access to unbundled network elements, and (3) certain
telecommunications services priced at wholesale rates.
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not empower the agency to issue its local competition pricing

rules.

The impossibility doctrine, held the court, was likewise

unavailable because the express statutory grant to the states

demonstrated that Congress did not intend for the Commission to

have any authority, let alone preemption authority.19 In

reaching that conclusion, the court observed that its decision

was one of first impression because:

none of the courts invoking the impossibility exception
had the assistance of a federal statute that
specifically determined who had jurisdiction over the
telecommunications area at issue, those courts had to
resort to analyzing the interstate/intrastate character
of the telecommunications services, as required by
Sections 151 and 152 of the Communications Act, in
order to make such a determination. Here, however,
subsections 252(c) (2) and 252(d) clearly assign
jurisdiction . . . to the state commissions, thus
avoiding the need to analyze the interstate/intrastate
character of these services. 20

In dicta, the court conducted what it called "a traditional

analysis of the interstate/intrastate quality of the local

competition provisions. ,,21 It concluded that the subject matter

of those provisions

and transport, etc.

interconnection, unbundled access, resale,

were "fundamentally intrastate in

character II and thus state regulation could not negate the

19 Iowa Utilities Bd., 1997 WESTLAW 403401 at *8. The court
also observed that ratemaking was generally capable of being
separated into its intrastate and interstate components.
~ However, the court did not make any conclusion
concerning the separability of the provisions before it.

20 ~ *7-8.

21 ~ at *9.
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